Cape Telecommunication Users’ Forum

Response to Notice No. 2405 of December 20, 2001:

Public Invitation to make written and oral representations on the proposed terms and conditions of the Multimedia Services Licence to be issued to Sentech. 

1. General Comments

CTUF would like at the outset to register its extreme concern that the issuing of a multimedia services licence to Sentech, however these services are defined, may create a precedent for the regulation of services that have previously been unregulated, including Internet content provision, online banking and commerce services.  It has been suggested that the purpose of the licence is to allow Sentech to use its carrier of carriers licence both to provide content directly and to resell bandwidth to other content providers – but this is by no means clear either in the legislation or in the regulation, and we are concerned by the emphasis on the provision of content and media services. It remains unclear to us why, if others are already providing such services on an unregulated basis, Sentech alone should be required to apply for a licence. Either Sentech is being made a special candidate for regulation, which is unfair to Sentech; or this represents the beginning of an attempt at far broader and more inclusive regulation, which could have potentially catastrophic effects on private-sector involvement in new media and electronic commerce, especially by small, medium and emerging enterprises and non-governmental organisations. Not only does the introduction of media regulation have potential freedom of speech implications, but the attendant additional obligations, costs (licence fees, Universal Service Fund obligations, costs of compliance) and restrictions on changes in ownership could prove prohibitive for smaller businesses and organisations. 

We recognise that this is a legislative fait accompli and that it is not within ICASA’s power to change it, but would nevertheless like to take this opportunity once again to register our disquiet.  We would welcome greater clarity and transparency as to the purpose of the licence, as well as future regulatory intentions. In particular, if further multimedia licences are envisaged, as is provided for in the Telecommunications Amendment Act of 2001, who will be required to apply for such licences?

2. Comments on specific clauses

	Clause
	Comment

	1.2.22

Definition of 

Multimedia Services
	Our principal concern with respect to both proposed definitions is that both are broad, and include a wide range of services already offered, by many different businesses and organisations, in an unregulated context.  Such services include newspaper websites, online banking and shopping sites as well as a large number of personal, NGO, educational, community and other websites.  As mentioned above, we are concerned that if Sentech requires a licence to provide such services, it is unclear why other organisations should not. This is a particularly troublesome area to regulate because “multimedia” is not purely a technical concept but crosses the boundary into the production and publication of content, where avoiding restrictions on freedom of expression should become an overriding concern.

We are also concerned that the definitions include some terms – including notably “interactive” and even “multimedia” – which are themselves in need of further definition. 



	2 

Licence period
	The 15-year period of the licence seems to us excessive. We propose a maximum licence period of five to seven years, with correspondingly reduced fees.



	4.1  

Fixed Licence Fees
	We are concerned that the proposed licence fee of R250m is excessive, even though it is to be paid in instalments over 12 years.  The additional costs are likely to be passed on to the consumers of the services offered, thereby reducing the number of South Africans able to access such services. In addition, if further multimedia services licences are envisaged as seems to be the case, this fee will put them beyond the reach of any but the most wealthy and established businesses, and will act as a disincentive to innovation and entrepreneurship. 



	4.2 

Annual Variable Income Licence Fee
	Once again, we are concerned that the proposed licence fee of 1% of  annual audited licence fee income is excessive, acting effectively as an additional tax. The costs are once again likely to be passed on to consumers. The combined effect of these fees on consumers, in our view, contradicts the goals of universal service and universal access. It is surely preferable to provide services at the lowest possible cost in the first place in order to reach as many consumers as possible, rather than to over-rely on contributions to the Universal Service Fund, with all the attendant wastage and inefficiency.

 

	5: Community Service Obligations

	5.3.2

MPCCs
	CTUF believes the requirement to provide 100 Multi-Purpose Community Centres, a function far removed from the licensee’s core business activities, is inefficient and will not be most effective way to promote the goals of universal access and universal service. We believe local entrepreneurs are best positioned to judge the requirements of their own communities and that support for such entrepreneurs, as envisaged in other clauses under this section, is the best way to avoid the creation of wasteful white elephant projects.



	5.3.3
	The provision of a 50% discount should be expanded to include non-governmental organisations, libraries, co-operatives, and organisations in all three tiers of government (for example local authorities and government departments).



	19 

Revocation of Licence
	CTUF would welcome greater clarity as to the circumstances under which a licence may be revoked.
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